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Hon’ble Mrs. Manjulika Gautam, Membe

CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

DA 777/2010
1A 576/PR2012

With

OA 778/2010
MA 577/2012

New Delhi this

the }~ th day of January, 2013

r (A)

Hon’ble Mr. A.K.Bhardwaj, Member (Judicial)

OA 777/2010

1.

A\

=~}

_ (Bv Advocate Shri A.K.Behera )

—

All India BSNL Executive’s Associatipn represented

by Secretary, Krnakulam S.S.A Bran
Ernakulam,
T.K.Mangalanandan, Sub Divisional

ch

3

Engineer

O/o Principal General Manager, BSNL,

Ernalkulam.

P.Krishna Mohan, Sub Divisional En
Telephone Exchanage, Manjapra, An
Ernakulam.

P.M.Damodaran, Sub Divisional Eng
BSNL Mobile Service, Catholic Centn
Ernakulam, Kochi-31.

Shaji P.S  Senior Accounts Officer, B
O/o PGMT, Catholic Centre, Ernaku

P.G. Suresh, Accounts Officer,
O/o PGMT, BSNL, BSNL Bhavan,
Kalathilparambil Road, Kochi-16

Byu Gopal, Junior Accounts Officer,

B.S.N.L. 0/0 PGMT, Catholic Centre,
Ernakulam.

Manoj C.Sekhar, Accounts Officer, B
O/o PGMT, Catholic Centre, Ernaku

Muralidharan T.K . Senior Accounts (

B.S.N.L. O/o PGMT, Catholic Centre
Ernakulam.

VERSUS

Bharat Sanchar Nigam Limited,

igineer (0),
gamaly,

ineer (O),
c,

SNL,
lam.

SNL
am.

’

fficer,

Represented by its Chairman and Managing Director,

Statesman Building, New Delhi-1 10¢

01

The Director, Human Resources Devtlopment,
]

BSNL, Statesman Building, New De

1-110001

... Applicants
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(Bv Advocate Shri

OA 778/2010

1.

4.

N

6.

(Bry Advocate Shri A.K.Behera)

[N

The General Manager (Personnel),
13.8.N.L.Statesman Building,
New Delhi-110001.

Rajnish Prasad )

Sanchar Nigam
(SNEA (India),

Represented
K.D.Sebastian,
Deputy General
Consumer Mobility,

Manager (Net Work
Ist Floor,

OA 777 and778 /2010

. Respondents

xecutives’ Association (India)

by its Kerala Circle President

Operations—H),

Telephone Exchange Building, Panampilly Nagar,

Kochi-36,

Residing at Kochukudy, Edappally PO,

Kochi-24.

Sudeep Kumar V.P., S/o Srti Viswanathan Nair
gub Divisional Engineer, Regional Telecom Training Centre,
BSNL, Kaimanon, Thriruvananthapuram-695040,

Residing at TC 55/ 2313
Pappanamcode—égﬁ 018.

Sudheer K.,
gub Divisional Engineer,
Optcal
BSNL. Microwage Station Building,

(3). Mayookham,

Q/p the late K.V.Rajagopalan Nair,

Fibre Svstem Outdoor Maintenance-l,

Telephone Bhavan, Gandhi Road, Kozhikode-32,

Residing at Sujatha Nivas, Nellikode

Kozhikode-673 016,

Post,

Sabu V.G., S/o the late K.K.Gopinathan Nair,

Sub Divisional Engineer,

Regional Telecom Training Centre, BSNL,
Kaimanam PO, Thiruvananthapuram-695 040,
Resident at D1/2, BSNL Quarters, RTTC Campus,
Kaimanam PO. Thiruvananthapuram-695 040

Rajecv. B., S/o the late P.Balan Pil
sub Divisional Engineer, Mobile Se
Silk Street, Calicut residing at Sree
Kanholiparamba, Purhivara PO, oF

lai,

vices, BSNL-Complex,
Bhavan,

hicut.

Harikrishnan K.S., S/o the late K.Sankarapilla,
Sub Divisional Engineer, BSNL, Muttom,
Thodupuzha, residing at Kizhakkanatt House,

Kolani PO, Thodupuzha.

George Verg

hese S/o Sri Thomman Varghese

Divisional Engineer (Officiating), B
Telephone Exchange, Manjeri. rest
Alfa Towers, Mullanpara, Manjeri

676 121

oradband,
ding at
... Applicar ts
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VERSUS

I Bharat Sanchar Nigam Limited,

©and778/2010

Represented by its Chairman and Managing Director,
Statesman Building, New Delhi-110001

[\

BSNL. Statesman Building, New Dg

8]

The General Manager (Personnel),
B.S.N.L.Statesman Building,
New Delhi-110001.

4. Union of India
Represented by its Secretary,
Ministry of Communication and In

New Delhi-110001

(By Advocare Shri Rajnish Prasad )

The Director, Human Resources Development,

lhi-110001

lormation Technology,
Department of Telecommunications,
421 Sanchar Bhavan, 20 Ashoka Road

... Respondenis

ORDER

(Hon’ble Mr. A.K.Bhardwaj, Member (J)

All India BSNL Executive Association and 7 others filed OA N,

690/2009 before Ernakulam Bench of

this Tribunal questioning tte

provisions contained in column 6 & 12 of the Schedule an¢ Appendix A

to Schedule I (Annexure 1) of BSNL M4
Rules 2009 as also Circular No0.2-2/2009.
“he selection process for recruitment of 6(

iIn motion to the extent that it excluded t

(Hons (with Physics an

mum/subsidfiary/elective/optional subje

ageregate the

from purview of the gse
declaration to the effect that all the emp

and equivalent or above in BSNL are

selection process  for

nagement Trainee Recruitmer t

Rectt dated 3.09.2009 wheret

)0 management trainee was st

hose who possessed B.Sc/B.g-

d Mathematics as

cts)  with 60% marks i,

lection. They also sought 1

loyees appointed as JTO/JAO

eligible to participate in th-

the post of Management Trainees in BSN .

Irrespective of

i
!

A i
il ]

their age and qualification Likewise, Sanchar N;

igarr
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loxecutive Association (India) (SNEA (India) and six others also filed OA

No. 672/2009 before Ernakulam Bench jonly praying therein:-

(1)

(iii)

(v)

In view of the order passed in PT Nos.33
Criginal Applications were transferred in

Principal Bench, the OAs were re-numbered as 77772010 and

S

To declare column 6 and
Appendix A to Schedule

12 of the Schedule and ‘he
to Annexure A-7 BSNL JT

Recruitment Rules, 2009 arde illegal, arbitrary, unreasonable
and ultra vires Articles 14 and 16 (1) of the Constitutior of

India;

to call for the records leading to Annexures A-7 and A-9 znd
to quash the same to the pxtent they prescribe upper .ge
limit and exclude ‘those who possess B.Tech (Mechanical)

and B.Sc/B.Sc Hons (with
Main, Subsidiary/Elective /C

Physics and Mathematics as
ptional Subjects) with 6%

marks in the aggregate obtained in the examination o 2

recognizecd University;

to dircct the respondents to
the applicants in response
internal

candidates for 4

to Annexure A-9 Notification
appearing for the departmental competitive examination

accept the applications made by
for
or
grade of

ppointment to the

Management Trainee and to consider their candidature or

merits without regard to the offending provisions which

re

impugned in this O.A. and to promote them to the grade of

Management Trainee in the g

to grant such other reliefs @
deem fit and proper in the ci

to allow the above Original A

nce both the OAs raise common questions of law and

rder of their merit;

vhich this Hon’ble Tribunal mayv
rcumstances of the case; and

pplication with costs.”

8/2009 and 339/2009, the saic
Principal Bench. On transfer ¢
778/20 C.

facts, thev :re

token up together for disposal. The members of All India BSNL Execut ve

Association (applicant No.1 in° OA No

777/2010) as well as otter

applicants in said OA were appointed in different cadres in the Posts aad

Telegraphs

Department

(Department of

Telecommunicatio 1),

Subsequently thev got promotion as per relevant Recruitment Rules a1d

were finally promoted to the grade abovg

Jr. Telecom Officers and JAO.

The Members of applicant No.1 in OA No.778/2010 including applicen

No.2 to 7 were directly recruited as JE/JTOs in the Posts and Telegrapas
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. , . . L. .
(Department of Telecommunication) on various dates during the vears

1984 to 10¢7. After transfer of the OAs to Principal Eench, the

applicants in both the OAs supplemented the pleadings by filing MAs No.

276 and 577/2012 As has been delinecated in the said Misc.

Applications. prior to formation of BSNL

on 01.10.2000. the telecom

services 1 the country except metropolitan cities of Delhi and Mumba.

were provided by Central Gove
Telccommunication) and recruitment to the
regulated in terms of Junior Engineers (Reg

(hese rules, 65% of the vacancies of Junior

rnment

(Department

Ol

» post of Junior Engineer was

ruitment) Rules, 1980. As pe:

Engineer were filled bv direc

recrnitment and the remaining 35% by promotion of various categories o

employees in lower grades. The requisite
dircet recruitment prescribed in the Recruit

“(a) Degree n Engineering,
Telecornmunication, Electronics or

educational qualification fos

Mechanical,

recognized University or equivalent qualification.

OR

(b) B.Sc/B.Sc¢ (Hons) (with Physics and Mathematics

clective / subsidiary/additional/optional subjects)
in the examination of a

marks in the aggregate obtained
recognized University.”

ment Rules was:-

lectrical,

Radio Engineering from a

as

with 60%

) The post of Jumor Engineer was subsequently re-designated/named

as Junior Telecom Officer (JTO). The Central Government notified th-

Junior Telecom Officer (Recruitment) Rules,

recruitment to the re-designated post of JTO which were subsequentl

1990 to regulate

th>

superseded by JTO  (Recruitment) Rules, 1996. The post of Junior

Encincer/JTO formed feeder grade for promotion to the post of Suo

2

Gazetted),

governed

lccommunication Engineering Services |Recruitment) Rules, 1996.

o
.

730

’o
the posts of SDE were filled up by prd motion based on seniority ani

‘he  remaining 237 on the basis of Lirited Departmental Competitive
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Exarination (Promotion). In the Departmenit of Telecommunication (P&T

Department), recruitment — was governed by the Indian

Telecommunication  Service (Group ‘A)) Recruitment Rules, 1992

conssting of following grades/categories:
(a) Advisor,
(b) Chuief Gceneral Manager,

(c) Senior Administrative Grade (General Manager)

(dy Junior Administrative Grade (Selection Grade) (Additional
General Manager),

(e) Junior Administrative Grade (Deputy General Manager)

(fi Senior Time Scale (Divisional Engineer), and

(g) Junior Time Scale.”

The posts n Junior Time Scale with which! we are concerned with, were

filled by direct recruitment through Engineering Services Examinatior
conducted bv UPSC and by promotion af SDE (AE) with three year:
service in the grade in the ratio of 1:1. Department of Telecommunicatiol:

called option from the officers and other employees for permanen:
absorption in BSNL w.e.f. 1.10.2000. :)nv its formation. the BSN.
published the Junior Telecom Officer Recruitment Rules, 2001 ©
reoulate the recruitment to the post of JTO in terms of which 50 % posts
were to be filled up by direct recruitment. The Recruitment Rules for the
post of Sub Divisional Officer (SDO) in BSNL contain the provisions fcr
promotion amongst JTOs. BSNL Management Services Rules, 20032
contain the provisions for recruitment to following grades/categories:-

“{a) Execuuve Director,
(b} Chief General Manager,
(c) Senior Greneral Manager,
(d) General Manager,
(e) Additional General Manager,

f) Joint General Manager,

g) Deputy General Manager. and

(h) Divisional Engineer/Assistant General Manager
(Equivalent to Senior Time Scale).”




The respondents (BSNL) created another
(MT)
Telccommunication Service
macde

(MTRRs 20C9). Applicants are aggrieved by column 6 and

to

reference,

reproduced hereinbelow:

equivalent to Junior Time

Scalle of

OA 777 and778 /2010

g.
|
l
|
|
|
a

grade of Management Trainee

the erstwhile Indian

(Group-A). The recruitment to said grade s

in terms of the BSNL Management Trainee Recruitment Rules

12 of Schedu

D

said rules as well as by appendix A to said Schedule. For eaty

relevant excerpts from the Schedule and Annexure A a‘e

"SCHEDULE
MANAGEMENT TRAINEES IN BSNL
Age Limit
6

MT (External) 30 years MT (Internal) 36 vears

Relaxable in case of reserved category

Candidates as per Government Guidelines

Age limit to be reckoned
Year of Examination.

as on Ist August of

In case of recruitment by promotion/depﬁt_ation/

Transfer grades from which promotion/deputation/

Transfer to be made.
12

All regular BSNL employees- at or above JTOs, JAO

and cquivalent levels ar
levels-possessing the p1

(on the last date of application)

1d below Management trainee
rescribed eligibility conditions
shall be eligible tc

Appear in the assessment process.

Maximum three attempts

Internal candidates.”

Annexure-A

shall be permitted to the

Schedule to the Recruitment Rules of MTs (MT RRs)
Essential qualifications for Management Trainees; External &

Internal

Education

al Qualification

" Funcucael Streams

!L External Candidates

Internal Candidates
|

¢ Operations
i Please sce Note. 1822

1
1

i Bachelor Engineering/ Bachelor

' of Technology

! degree or equivalent

| Engineering Degree in g
following disciplines:

. 1.Telecommunications

| N
. 2. Electronics

—

Bachelor of Engineering/E achelor
of Technologv degree or eqg rivatent
Engineering Degree in any of the
following disciplines:

nv of the

Telecommunicatio1s
Electronics
Computer/iT

| 3.Computer/IT

.Electrical

N
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N T ThLes - T PLUS
' Two years regular full time MBA 4 years work experience w thin
- BSNL i

{On the last date of applicc tion} ¢

In sum and substance. the grievance of applicant is against the

maxymum  age limit and educational qualifications prescribed to b

satistied by internal candidate to become eligible for the post o
Maragement Tramnee (MT). In terms of Rule 7 of BSNL Managemen

Trainees Recrnitment Rules, 2009, the posts of MT for the purpose ©:

recruitment are divided as under:-

“50% of posts will he open for both external and [nternal candidates and will be filled

based on raent

Remainmg 50% of posts will be reserved for internal candidates only.”
In lule 9.6 of MT RRs, it is mentioned that 50% posts of MTs are to b2

fillcd through merit regardless of intefnal/external candidates anti

}‘Q
[

ren aining 50% should be reserved for internal candidates and should

filled up in decreasing order of merit from|internal candidates appearirg

in merit list subsequently. The applicants have questioned ife

prescription of maximuim age limit and educational qualifications on e

following grounds:-
(1) The working experience gaingd by an employees in the
organization equate them to mget the job requirement of the
promotional posts. In the MTNI, one of the two‘Corporations

(MTNL & BSNL) carved out| from DoT, the educatior al

qualification prescribed for internal candidate in Teleccm

disciphine for appointment/promotion to the posts of Senor

Management Trainee includes B.Sc. Ist class, thus tne

applicants who were appointed as JTO/JAQ/JE or to any

equivalent posts either in DoT or BSNL with B.Sc. qualificat:on

should net be rendered ineligible for the grade of MT.
(i1) Since after formation of BSNL, no promotion to Senior Time

S-ale has been made and even prior thereto also the ©Rs

notified by the Central Goverpment were kept in suspended



|
\
animation. the career prospects O eligible officers working as

gub Divisional Engineer (SDE} and JTO in DoT/ BSNL are

jeopardized.

(i) With the introduction and operation of BSNL MTRRs, 2009, the
gDE  stands excluded from the zone of eligibility  for
appuintment to MT because of preséription of lower age hmit
and educational qualification diffearent from one prescribed for
recruitment to the post of JE/JTO

(v Al regular BSNL employees at or above JTO, JAO anc
equivalent level fulfilling the conditions mentioned n the RRs
are eligible for appointment as MT as internal candidate with
four vears experience. The upper age limit for appointment o
the post of JTO/JE 18 27 years. The prescription ol maxumurn:

age limit oi 36 years for internal candidates to remain eligibi

for the post of MT is totally ifrational, as such candidates
remain eligible  for appointment/promotion to the post i1
question only for 5 years and may not even get opportunity 1o
avail the maximum opportunities 1.e. 3 in number to participa’e
in the selection process. Para 37 of the MA No.576/2012 filed
by applicants in OA No. 777 /2010 reads as under:-

“That even many of the Junior Telecom Officers recruited
under the Recruitment Rules published by BSNL also
cannot avail of the opporfunity for appointment as
Management Trainees on ag count of age limitations. A
person applying for the post of Junior Telecom Officer at
the age of 29-30 years and getting finally selected.
becomes overage by the time he requires four years af
TN working experience in BSNL. The gestation period for
completion of the selection process is not less than one
year. After selection, the person has to undergo training
for a period of two years. In this manner, by the time the
selected persons are actpally appointed as Junier
Telecoin Officer, they have already attained the age of 3Z-
33 vyears. To be eligible as Internal Candidates, a Junior
Telecom Officer has to acguire working experience of ¢
years in BSNL. This takes their age to 36-37 years. Thus
such a Junior Telecom Offiger 1s unable to avail of even &
single chance for consideration for appointment Aas
Management Trainee as Internal Candidate against three
Aommie nreceribed in the Rules.” A




fvi)

{vii)

Before formation of BSNL, B

Mathematics with not less than

0A 777 and778 ' 2)1C
.Sc Degree with Physics and

60 % marks was treated at par

with Degree in Engineering for the purpose of recruitment te the

post of JE/JTO and the candidgtes selected and appointed w th

s1ich

organization they are appointed

qualification could progress

in their career mn the

, but after absorption in B8T1L.

with prescription of the qualification in Appendix A to Schednle

0 MTRRs. their career prospecti
paralvzed.
50%

quota in the grade of |

candidates to provide promotional avenues to JTO. JAO

couivalent level and below MT
-ngineering/Bachelor

engineering  degree  in Tel

Computer [T or Electrical being

ehgible for appointment to sajd grades, thc applicants w

quahfication of B.Sc. degree with

no. less than 60% marks an

cligibility.

of TecHnology degree

s and promotional avenues ¢ re

MT is earmarked for internal

and
ot

level, but with the Bachelor

or equivalent

ccomrmunication. Electromnis.

made sine qua non to remnie!

1 Physics and Mathematics = th

e excluded from the zone of

Under the general guidelines isstied by the Central Governme 1t.

the age limit and educational qu

alifications applicable for direct

recruitment (external candidates) mayv not be made apphcanie

for promotion of internal candidates.

BSNL. Government Company is
of the Central Government.

Though n
absorhed/ransferred

promotion upto the level of Dep

terms of conditions for absorption/transfer. tae

exXecutives

bound by the policy guidelires

[ S

were to be eligible or

uty General Manager in a “ine

bound manner, the SDE in BSNL having more than 17 vears of

Y

A

L
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service, are waiting for promotion to the post of Divisional
i

Engineer and with the present set of RRs for the grade of MT,
!

|
their promotional avenues are frther blocked.

(x) With the qualification stipulateﬁ in Annexure A 1o MT RRs, !

The
JTO/JIAO and equivalent who jbined the service after formaticn
of BSNL, would be benefited whﬂe the senior incumbents shell

be deprived of promotional avenue/opportunity.

3. In their reply to Original Applicatipns as well as Misc. Applhcaucn
No 576/2012, respondents pleaded:-
(1) 3SNL  MTRRs-2009 have beén framed keeping in view the
service requirement of the organization whereby reguisie
eligibility condition of age, jeducational qualification ard
experience are identified and, formulated with & view to gzt

best Managers for the organization at the middle level through

[ast track promotion for achie.ving the business goals 1n the
changing business scenario.

(11) It .s for the appomting authc%oritv to lay down the requisite
educanonai qualification for regruitment to any particular posis
as 1t pertains to the domain of policy. It is for the State to decide

the set of educational qualification for any post and the Court

cannot substitute the requirémént of the same.
(111) I the case of State of J&K Vs Trilok Nath Khosa and QOrs
(1674(1) SLR 536), Hon’ble Supreme Court found no fault .n

exclusion of diploma holder AE!from feeder categorv to the post

of Txecutive FEngineer.

. . . ‘ ’

(1v) The Management Trainee shall be recruited against 50% of
equivalent Sr. Time Scale (STS) level posts as decided to be fill»d
up by BSNL in each year. The I‘%est S50% STS level posts will be

A
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filled up bv promotion from reguzlar SDE/AO or equivalent grade

ot concerned stream who are erl?gineering graduates/graduates
from an Indian Institute/Unive}rsity recognized under Indin
Laws, with total qualifying service of 7 years as on Ist Januerv
of the year as per the BSNL Me;nagement Service Recruitment
Rules dated 14.07.2009 (BSNL MSRRS—QOOQ).

| :

The existing incumbents like the applicants holding the post of
1

executives on regular basis on the date of Notification of BSIHL
i

(MSRRs-2009) shall continue to ibe eligible for promotion to tae

grade of DE/AGM/CAO, thus the career progression of tie
|
applicants and similarly placed persons is duly safe guarded >

wayv of said Rule.

BSNL is o leading Telecom company providing the teleccm

services etfectively throughout the length and breadth of tie

country and has to face stiff competition in the market.

The MT RRs-2009 have been framed keeping in view the service
requirements of the organization/organizational need where v
requisite  eligibility conditions :by way of age, educatioral
qualification and experience are |identified and formulated wi:h

the intentuion of getting the best|Managers for the organizaton

at the middle level through fasti track promotion for achieving
the business goals 1in the changir;g business scenario.

The Applicants do not satisfy the conditions of educational
gualification and age limit prescribed for

promotionappointment as MT, but their career progression is

duly safeguarded by way of BSNL MS RRs-20009.

e
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Mr. Rajnish Prasad, counsel for respondents relied upon an order datec

23.03.2012 passed by Division Bench of this Tribunal in which one of us

(Mrs. Manjulika Gautam, Member (A)) was

RSN RRs for the Management Trainees n

1

beer: rejectec.

Member whereby challenge tc

stified on 1.09.2009 (ibid) hes

4. 1 rejoinder, Mr. Behera, counsel for applicant submitted tha

various contentions put forth befqre it (ibt
Tribunal while deciding OA No.519/2010.
decision should be treated as per incuriam
of the terms of a statute or of a rule having

sul:mitted that when no such argument as

d) were not dealt with by the
He further submitted that <.
when it is given in ignorance
the force of a statute. He also

advanced in the present cas:

wa- addressed to the Court in the aforementioned case, the order passed

in e said case should be ignored as sub silentio.

5. We have heard learned counsel for| the parties and nerused th»
record. In order dared 23.08.2012 passed in OA No.591/2010, this

Tribunal viewed that since in terms of BSNL, MSRRs, 2009 operatv:

from 11.06.2009 the existing incumbents holding the post of Executives
on regular basis on the Notification of Saﬁd RRs continued to be eligibie
for promotion to the grade of DE/AdM/CAO irrespective of ther
qualification and 50% of the posts in sai&i grade were to be filled up tv
promotion from SDE/AO level executives %on the basis of seniority-cum -
fitress, the incumbents of said Categories working in BSNL also had

ave-nues of promotion, therefore, no injustice could be said to have been

0
Ny

caused to applicants. in support of its view taken by it in the said OA, i :.

N\

) i
/'/ "@ Le/
/o

Py o
R

"it is not for judicial body to sit in judgment or the wisdom of tte

Zunped

exccutive 11 choosing  the mode of recruitment Or categories

recruitment shoulﬁ

/‘\ ~

o which the be made”, the Division
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l

Bench alse ~elied upon the judgment of PI%OI’I’blC Supreme Court in State

of Andhra Pradesh Vs. V.Sadananda anld Others (1989 Supp (1) SCC

571) and also on judgment of Hon'ble High Court of Judicature, Andhra

Pradesh in P.Srinivasa Rao and Others

Vs. BSNL and others { Wyt

Penition No. 16753/2010). It could be an| easy way for us to follow tre

warl order and close the matter. However, this Tribunal being the cout

of Arst instance. should not normally ighore to deal with the relevar

+
L

submissions put forth for its consideratioA bv the litigant.
|

f. in Municipal Corporation of Delhi Vs. Gurnam Kaur (1989 ¢ |

3C 2 101), Hon'ble Supreme Court viewed that the pronouncement ot

lane . which are not part of the ratio deci dendi, are classed as obiter dicta

and are not authoritative. In the said cas

decision should be treated as given per

iororance ol the terms of a statute or af a rule having the force of

statute. Quoting Professor P.J.Fitzgeral
Jursdiction, 12" Edn.. explaining the ¢
arcument are of no moment. Paras 11 an
as under:-

“11. Pronouncements of law, whi

153, their Lordships viewed that precedents sub silentio and witho

~ it has also been ruled that a

incuriam when it is given 17

B

o

1, editor of the -Salmond c¢:

oncept of sub silentio at page

(ke

d 12 of the said judgment read

rh are not part of the rauo

decidend: are classed as obiter dicta and are not authoritative.

With all respect to the learned Ju

dge who passed the order in

Jamna Das’ case and to the learned Judge who agreed with him,

we cannot concede that this Court
delivered without argument, withg

is bound to follow 1t. It was
ut reference to the relevant

provisions of the Act conferring express power on the Municipal
Corporation to direct removal of enicroachments from any public

place hke pavements or public stre
of authority. Accordingly. we do

decisien of the High Court because. it seems to us that it :s

ets, and without anyv citaticn
not propose to uphold the

wrong 1 principle and cannot -be

justified by the terms of the

relevant provisions. A decision shpuld be treated as given per
mcurtam when it 1s given in ignorance of the terms of a statute or

of a rule having the force of a statu

te. So far as the order shows,

no argument was addressed to the court on the question whether

or not any direction could propé
Municipal Corporation to construct

rlv. be made compelling the
a stall at the pitching site of &

pavement sqguatter. Professor P.\J. Fiizgerald, editor of the

3
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Salmond on Jurisprudence, 12t¥1 edn., explains the concept >f
sub silentio at p. 153 in these words :

"A decision passes sub sile’ntio, in the technical sense that
has come to be attached to that phrase, when tre
particular point of law mvolved in the decision is not
percerved by the Court or present to its mind. The Cout
may consciously decide injfavour of one party because of
point A, which it considers and pronounces upon. It mev
be showrn, however, that logically the Court should not
have decided in favour of the particular party unless 1t also
decided point B in his favdur: but point B 'was not argucd
or considered by the Cpurt. In such circumstances,
although point B was logically involved in the facts and
although the case had a specific outcome, the decision s
not an authority on point |B. Point B is sald to pass. sub
silentio.”

12 in Gerard v. Worth of Paris Ltd. (K}, (1936) 2 All ER 905 tke
onlv point argued was on the question of priority of the claimants
debt, and, on this argument being heard, the Court granted tt
order. No consideration was given to the question whether

garnishee order could properly be made on an account standirn
in the name of the liquidator. When, therefore, this very pour
was argued in a subsequent case before the Court of Appeal 3
Lancaster Motor Co. (London) Ltd. v. Bremith, Ltd., (1941} 1 K
675. the Court held itself not bound by its previous decision. S
Wilfrid Greene. M. R., said that he could not help thinking the
the point now raised had been deliberately passed sub silentio =v
counsel in order that the point of |substance might be decided. S
went on to say that the point had to be decided by the earlier
Court before it could make the grder which it did; nevertheles:.
since it was decided "without argument, without reference to the
crucial words of the rule, and without any citation of authority ,
it was not binding and would not be followed. Precedents su>s
silentio and without argument are of no moment. This rule hzs
ever since been followed. One of the chief reasons for the doctrire
of precedent is that a matter that/has once been fullv argued ani
decided should not be allowed to be reopened. The welgh t
accorded to dicta varies with the type of dictum. Mere casu:l
exprezssi(ms carry no weight at all. Not every passing expression
of a Judge, however eminent, can be treated as an ex cathedra
staternent, having the weight of atithority.”

W

-+ JQ

o ‘uU ')

‘b

0 In Divisional Controller, KSRTC Vs. Mahadeva Shetty zand
Another 2003) 7 SCC 197), it has been held that a decision often tales

tts colour from the question involved in the case in which it is render »d.

I terms of the view taken by Hon’ble Supreme Court in the said case
1

[P s N - : | y

the scope of authority of a precedént should never bhe expanced
|

unncecessarily bevond  the need of & given situation. The only thing
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binding as an authority upon a subsequent Judge is the principle upon
which the case was decided. Statements which are not part of the ratio
dect dendi are distinguished as obitex; dicta and are not authoritative.
The rask of finding the principle 1s fraught with difficulty as without any
investigation into th facts, it cannot be assumed whether a similal
dire -tion must or ought to be made as a measure of social justice. Parc
23 f the judgment reads as under:-

«73  G¢ far as Nagesha's case (supra) relied upon by the
claimant is concerned, it 1s only to be noted that the decision
does not indicate the basis for fixing of the quantum as & ilump
sum was fixed by the Court. The decision ordinarily is &
decision on the case before the Court, while the principle
underlving the decision would be binding as a precedent in a
case which comes up for decision subsequently. Therefore.
while applving the decision to a later case, the Court dealing
with it should carefully try to ascertain the principle laid down
by the previous decision. A decision often takes its colour from
the question nvolved in the case in which it is rendered. The
scope and authority of a precedent should never be expanded
unnecessarilv beyond the needs af a given situation. The onlv
thing binding as an authority upon a subsequent Judge 1s the
principle upon which the case was decided. Statements which
are not part of the ratio decidendi are distinguished as obiter
dicta and are not authoritative. The task of finding the principle
is fraught with difficulty as withbut an investigation into the
facts. it cannot be assumed whether a similar direction must or
ought to be made as measure of kocial justice. Precedents sub
silent-o and without argument arge of no moment. Mere casual
expression carry no weight at all.|Nor every passing expression
of a Judge, however eminent, can be treated as an ex cathedra
statement having the weight of authority.”

& In Babu Parasu Kaidadi (Dead) by Lrs Vs. Babu (Dead) through

Irs ( 2004 [1)SCC /»81), it has been held thus:-

«18  Furthermore, this Court, while rendering judgment ir
Dhondiram Totoba Kadam (supra), was bound bv its earlie’
decision of Co-ordinate Bench in Ramchandra Keshav Adke
(supra). We are bound to follow the earlier judgment which 1
preciscly on the point in preference to the later judgment whicl:
has been rendered without adequate argument at the bar and
also without reference to the marndatory provisions of the Act.”

As per the view taken by Hon’ble Supreme Court in Government of

India Vs. Workmen of State Trading Corporation and Others (1997)1-

ICC 641). a decision which does noyset out the facts or the reasons for




the

precedent. Thus, the order passed by thi

can be followed as a precedent only to tak

(1}

{111

conclusion or direction given can

That

recriuitment to a service should be

OA 777 and778/201(
not be treated as a bindirg

s Tribunal in OA No. 591/2010

e the view:-

‘he mode of recruitment and a category from which tre

made are all matters which are

exclusively within the domain of the executive and it is not for the

judicial body to sit in judgment over the wisdom of the executives

mn cheosing the mode of recruitment or the categories from whica

the recruitment should be made a

s they are policy decision falling

exclusively within the purview of the executive.

The BSNL, in order to maintain excellence in its operations, can

chocse its cwn
personnel to face the integrated/s

SeCcior.

The mcumbents holding the post

policy of recruitment for absorbing efficiert

tiff competition from the private

of executives on regular basis

on the date of Notification of the BSNL MSRRs-2000 continued 12

be promotion

eligible  for
irrespective of their qualification,

was not rotal’v blocked.

to the

grade of DE/AGM/;CAC,

thus their career progressicn

As per law laid down in State of J&K Vs. Trilok Nath Khosa an <

Or- (1974 {1) SLR 536) (1bid), it could Be held that though persons

7

appointed directly or bv promotion were integrated in a common class ¢ f

Assistant Engineers. they could, for the

purpose of promotion to th-=

cadre of Executive Engineers be classifidd on the basis of educatione!

qualifications. The rule providing that graduate shall be eligible for suc 1

promotion and the exclusion of diploma holder does not violate th->

Articles 14 and 16 of the Constitution and

S0 of the judement read as under:-

must be upheld. Paras 39 an i
|

A
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“39.Judged from this point of view, it seems to us 1mposs: ble
to accept the respondents’ submission that the classification
of Assistant Engineers into Degree-holders and Diplom: -
holders rests on any unrehl or un-reasonable basis. "he
classification, according to the appellant, was made with a
view to achieving administrative efficiency in the Engineer ng
services. If this be object, the classification is cleerly
correlated to it a higher mental equipment. This is not ic
suggest that administrative |efficiency can be achieved o1ly
through the medium of those possessing comparativzly
higher educational qualifications but that is beside the polat.
What is relevant is that the pbject to be achieved here is 1ot
a merc pretence for an| indiscriminate imposition of
nequalities and the classification cannot be characterized as
arbitrary or absurd. That is the farthest that judicial
scrutinv can extend.”

56. We are therefore of the opinion that though persons
appomnted directly and by promotion were integrated intc a
common class of Assistant Engineers, they could, or
purposes of promotion to the cadre of Executive Enginee s,
be classified on the basis of| educational qualifications. T1e
rule providing that graduate shall be eligible for su:h
promotion to the exclusion of diploma holders does rot

violate articles 14 and 16 of the Constitution and must e
apheld.” ’

However, in the said case, it has also been held that the classification is
Iriught with the danger that it may praduce artificial inequalities ar:d
therefore, the right o classify is hedged in with salient restraints: or else.
the guarantee of equality will be submerged in class legislaticn

moesquerading  as  laws  meant to govern well marked classes
characterized by different and distinct| attainment. Para 37 of :te

Judgment reads as under:-

“Classification, however, is fraught with the danger that it
may produce artificial inequalities and therefore, the right 1o
classify is hedged in with salient restraints; or else, tre
guarantee of equality will be |submerged in class legislation
masquerading as laws meant| to govern well marked classes
characterized by different| and distinct  attainment:.
Classification, therefore, must be truly  founded o1
substantial differences which distinguish persens groupe i
together from those left out of the group and such
e / differential attributes must béar a just and rational relation
et ‘v the object sought to be achieved.”

y-
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in ".U.Joshi and others Vs. Accountant General, Ahmedabad and

oth-rs (2003 12 SCC 632), it has been held thus:

“10. Wc have carefully considered the sub-missions made on

hehall of both parties. Questions re
pattern, nomenclature of posts,
creation abolition, prescription  of
conditions of service including ave
criteria to be fulfilled for such promo
Policy and within the exclusive discre
State. subject, of course, to the |
envisaged in the Constitution of In
Statutory Tribunals, at any rate,
have « particular method of recruitm
avenues of promotion or impose itse
for that of the State. Similarly, it 18
competency of the State to change th
and alier or amend and vary by
qualifications, cligibility criteria and
including avenues of promotion, f1
administrative exigencies may need o
State by appropriate rules 18
deparrments or bifurcate department
different categories of posts or cadr
classification, bifurcation or arm

€

lating to the constitution,
cadres, categories, their
qualifications and other
nues of promotions and
rions pertain to the field of
tion and jurisdiction of the
imitations or restrictions
dia and it is not for the
direct the Government to
ent or eligibility criteria or
f by substituting its views
well open and within the

e rules relating to a service

addition/substruction the
other conditions of service
om time to time. as the

r necessitate. Likewise. the

entitled to amalgamate
s into more and constitute
s by undertaking further

algamation as well as

reconstitute and restructure the pattern and cadres/categories

of service, as may be required from

time to time by abolishing

existing cadres  posts and creating new cadres/ posts. There is
no right in any emplovee of the
governing conchtions of his service should be forever the same

4s the one when he entered service
for ensuring or safeguarding rights

State to claim that rules

for all purposes and except
or benefits already earned.

acquired or accrued at a particular point of time, a Government
servant has no right to challenge the authority of the State to
amend, alter and bring into force new rules relating to even an
existing service.”

Thi

s

would also agree that:

(1)

< in terms of the alorementioned view taken by this Tribunal as well

i

by Hon'ble Supreme Court and the stand taken by respondents w:

|
It is not for the Statutory Tri\qunal to direct the Governmert

o have a particular method d

f recruitment or ehgible criteria

~r avenue of promotion or mpose itself by substituting its

view for that of State;

The MTRRs have not totally b

of applicants as in terms

operativie on 11.06.2009, as

locked the promotional avenues

of BSNL MSRRs 2009 mace

the applicants have promotion:{i

A
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(il ~ The BSNL, in order to main
issue s own policy of rec

personnel to face the integi

private sector.

Nevertheless, we may not avoid-consider]

forth on benall of applicants ourselves

OA 777 and778,2010

tain excellence in operation, cin

ruitment for absorbing efficient

rated/stiff competition from tie

ing several other arguments pat

or asking the respondents to

examine the same. Beside as has been ruled by Hon’ble Supreme Court

in Special Land Acquisition Officer Vs.

Karigowda and Others ( 2010

5 SCC 7081, in view of maxim boni judicis est lites dirimere, ne lis ex [ te

oriiur, et interest reipublicae ut sint fines

to protracted litigations the view taken 1

proposition of law necds to be followed

littum”, in order to give quietus
by highest court on a particular

promptly. Relevant excerpts »f

para 105 of the said judgment reads as yunder:-.

« 7

105. An established maxim” boni |
ex lite oritur, et interest reipublicad
duty upon the court to bring litigatia
that if possible. no further litigation

udicis est lites dirimere. ne lis

ut sint fines litium”, casts a
n to an end or at least ensure
arises from the cases pending

before the court in accordance with law. This doctrine would be

applicable with greater emphasis
scourt has attained finality before

courts should decide similar cases

expeditiously and in consonance

There should be speedy disposal of

where the judgment of the
the highest court. All other
, particularly covered cases,
with the law of precedents.
cases particularly where the

small landowners have been deprived of their small landholdings
by compulsive acquisition. Any unnecessary delay in payment of

the compensation to them would
even may have adverse effect
circumstances. we consider it ned
directions to the State authorities d

cause serious prejudice and
on their living. In these
essary to issue appropriate
nd request the courts, where

cases are pending arising from the same notification to dispose of
the perding proceedings without any further delay.”

In Food Corporation of India and Others Vs. Om Prakash

Sharma and Ors (1998 (7) SCC 676), Hom’ble Supreme Court viewed the.t

the validity of the classification has t¢

, ) i
circumstances of each case and the ame

differentiation

between  graduates and

N

be judged on the facts ani

ndment to regulation making a

non-graduates in the matter cf
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promotion for the posts of AG I and AG |l offend the equal:ty clause ¢ nd

are therefore unconstitutional. Paras 21 to 33 and 37 of the judgm:nt

read as under:-

“21. Learned counsel for the petitioner in the writ petition and
learned counsel for the Corporatjon have contended that the
differenuation between a graduate and non-graduate in the
matter of promotion is valid and if this case the same has been
done by the impugned amendments in order to achieve higher
admimnistrative efficiency. Per contila the submissions made bv a
learned counsel for non-graduates|are threefold

(1) The amendments are larbitrary in the facts and
circumstances of this case and violative of Articles 14 and
16 of the Constitution.

(11 The amendments are invalid in so far as thev are given
retrospective effect so as to |affect the promotion of non-
graduates who became eligible for consideration for
promotion by completing three years service as AG-III,

Typist or Telephone Operatpr before the amendment of
the regulations.

(111) The amendments should be read down to apply only
to non-graduates who are working as Tvpists or
Telephone operators and not to those who were working
as AG-III having been promaqted as such categery [V. The
aforesaid second and third contention have been
advanced only in the alternative to the first contention.

22. Our attention has been drawn
India, (1980) 4 SCC 562: (AIR 1
therein that once cadre is fo
drawn from different department
would normally be no justifi
between them by subjecting o
terms in the matter of promotig
that different tests should

to S. L. Sachdev v. Union of
981 SC 411). It was held

rmed by recruiting persons

s of the Government, there
cation for discriminating

ne class to more onerous

nal chances. It is observed
not be prescribed for

determining their respective promotional opportunities and

that too solely with references
they were drawn. It was found o
functions and responsibilities of
Banks Control Organisation ai
Check Organization were identid
same cadre drawing the same p
therefore different tests shou
promotion.

23. Learned counsel for the non-g
Shrilckha Vidyvarthi v. State of U.
1991 SC 537), wherein it was hel

v

the impugned State action is unint

as there 18 no discernible princip
burden would shift to the State to 1

to the source from which

n the facts that the duties.

all the UDCs in the Saving

1d Savings Bank Interval

al and they were all in the
ay in the same grade and

ld not be laid for their

raduates referred to Kumart
P..(1991) 1 SCC 212 : (AIR
d that once it is shown that
ormed by reason inn as much
le on which it is based, the
epel the attack by disclosing

AN—
/
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he material and reasons which led|to the action being taken in
order to show that it was an informed decision which was

reasonable.

24, In Roop Chand Adlakha v. Delhi Development Authority, 198¢

Supp (1) SCC 116 :

(AIR 1989 SC 307), this Court considered al:

the earier cases on the subject and held that prescription of ¢
longer period of experience for the diploma holder to be eligible fo-
promotion to a cadre to be mads from graduates and diploma
holders was not violative of equality class. On the facts it was

found that a report of an Expert Committee was taken

into

consideration for prescribing the reguisite qualification. The Cour:
took note of the fact that there may be cases where th:

differences

in the educational

qualification may not b=

sufficient to give any preferential treatment to one class of
candidate as against another. The Court said that whether th=
classification is reasonable or mot must necessarily depen
upon facts of each case and the circumstances obtaining at

the relevant time.

25 I N Abdul Basheer v. K. K. Karunakaran, 1989 Supp (2) SC*.
344 - (AIR 1939 SC 1624), the Court held that ordinarily it is fcr

the Government to decide upon

the consideration which n its

judgment should underlie a policy to be formulated bv it. But if the
considerations are such as prove tg be of no relevance to the object
of the measure framed by the government it is always open to the

Court

to strike down the differentiation as being violative of

Articles 14 and 16. On the facts of the case it was found that tle
conditions of employment and the incidents of service recognised
no distinction between graduate and non-graduate officers and for
all material purposes they were effectively treated as equivalent. t

was pointed out that the history

Excise

and Prohibition Subordinate

of the evolution of the Kera a
Service had shown ro

uniformity either in approach or ir] object and that a consistent or
coherent policy in favour of graduates was absent. It was alto
pointed that the cadre was one and graduates and non-graduates

were equal members of the same.
same and the nature of the duties whether graduate or
Hence,

graduate

was identical.

Their pay was found to te
no:i-
that tle

it was held

prescription of ratio dividing the quota of promotion between
graduates and non-graduates was invalid as it violated Articl:s

14 and 16 of the Constitution.

26. In P. Murugesan v. State of Tamil Nadu, (1993) 2 SCC 34C
(1993 AIR SCW 1021), this Court pointed out tkat since the

decision in Triloki Nath Khosa, (19
this Court had been holding un

74) 1 SCC 19 : (AIR 1974 SC 1}
iformly that even where direct

recruits and promotees were integrated into a common class, thev

could for purposes of promotion t
on the basis of educational qual

o the higher cadre be classifi:d
ifications. On the facts, it was

found that the degree holders and ldiploma holders represented twvo
different categories and since 1969 they were treated differently in
the matter of pay, designation g t
though they were discharging identical functions and duties. It was

also found that the ratio 3:1 had

nd in the matter of promotin

been in vogue befween graduales

and diploma holders since prior to 1965 and it was therefcre
!

'/\4

|
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permissible to the rule making autharity if it thought 1t necessary
in the interest of administration to limit the promotional chances

of non-graduates to one out of four vacancies on the basis o

academic qualifications.

27 In T. R. Kothandaraman V. Ta

Drainage Board, (1994) 6 SCC 282 |
educational
permissible basis of classification bult the acceptability thereof w1

Court reiterated that higher

mil Nadu Water Supply anc
(1994 AIR SCW 4367), thi
qualification is ¢

1

depend on the facts and circumstances of each case.In rhat case 1

was found that differentiation betweg
holders was ancient and that the

n degree holders and diplome
former were given differen.

designation and Gazetted status and higher scale of pay whereas
diploma holders did not have such benefits. In such circumstance:

the Court said (Para 22 of AIR) :

“The aforesaid shows that higher educational cualificaton

has relevance insofar as the

holding of higher promotional

post is concerned, in view of the narture of the functions anc

duties attached to
‘herefore. nexus with the obje

that ppst.

. The classificauon hes.
ct to be achieved. This apart.

history also supports the differentiation sought to be mad:

by the rule in question.

ciassification as valid.”

We, therefore, uphold th:

78. One of us (Justice Agrawal) spoKe for the Division Bench whica

decided  Rajasthan  State

Electricity

Board Accountants

Association, Jaipur v. Rajasthan State Electricity Board. (1997} 3

SCC 103 (1997 AIR SCW 769). The

entire case law was traced 11

the judgment and it was held that dducational qualifications could

be made the basis for classification o

the rmmatter of pay scales, promation,

f employees in State service 11
etc. On the facts ani

circumstances of that case, the Court upheld a reservation of 25%

vacancies

for candidates possessing the prescribed additionel

qualifications and prescription of longer length of service for those
who did not possess such qualifications for the purposec of

promotion.

20. An analysis of the aforesaid rulli

ngs shows that the validity of

the classification has to be judged pn the facts and circumstances
of each case. We have already pointed out that in the facts of tte

pI‘@SCII[ case no

material has been placed before us by tre

Corporation to justify the amendments introducing a classificaticn

between graduates and non-gradua

tes. We have also referred o

the conduct of the Corporation which chose to accept the judgment
of Andhra Pradesh High Court anpd implement the same on tte

basis of which the Board decided tg
representations were made to that

withdraw the amendments ar d

effect in the High Courts i

Kerala and Madras. As stated earlier. even in the affidavits filed n

this Court, the Corporation has
Board to withdraw the amendments.

referred to the decision of the

30. In such circumstances we hald that the amendments to the
Regulations making a differentiation between graduates and no -
graduates in the matter of promotion of the posts of AG-T and AG 1I

offend the equality clause and are th

erefore unconstitutional.

N
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31.In the view we have expressed above it is unnecessarv for us to
consider the alternative contentions put forward by the non-
graduates with reference to the retrospective operation of the rule
and the non-applicability of the rule to non-graduate holding -he
posts of AG-IIl. We would, however, for the sake of completion set
out the hist of decisions cited by learned counsel in support ot :he
contention that the amendments are invalid insofdr as they seel to
have retrospective effect :

[
in's}
I

1. T. R. Kapur v. State of Haryana, 1986 (Supp) SCC
(AIR 1987 SC 415).

2. P D Aggarwal v. State of U. P, (1987) 3 SCC 622 : {1IR
1987 SC 1676).

3. K. Narayanan v. State of Karnataka, 1994 Supp (1) SCC
44 (1993 AIR SCW 3106).

4 Union of India v. Tushany Ranjan Mohanty, {1994) 5 §
450.

02
)
@)

5. Chairman, Railway Board v. C. R. Rangadhamaiah, (1937)
6 SCC 623 : (1997 AIR SCW|3747).

32, The last of the above cases has been decided by he
Constitution Bench in which one of us (Justice Agrawal) was a
member and he spoke for the Bench. It will be advantageous to

quote the following passage in that judgment (1997 AIR SCW 377
Para 241 -

‘I many of these decisions the expressions "vested rights” or
‘accrued rights” have been used while striking down he
impugned provisions which had been given retrospect ve
operation so as to have an adverse effect in the matter of
promotion, seniority, substantive appointment. etc., of 'he
employvees. The said exprgssions have beer used in he
context of a right flowing under the relevant rule which was
sought to be altered with effect from an anterior date ard
therebyv taking away the benefits available under the rule in
force at that time. It has begn held that such an amendrent
having retrospective operatipn which has the effect of taking
away a benefit already available to the emplovee under the
existing rule is arbitrary, discriminatory and violative of the
rights guaranteed under | Articles 14 and 16 of the
Constitution.”

33. 1t the principle laid down in| the above judgment is appled
here. there is no doubt that thel impugned amendments in the
present case cannot operate retrospectively.

XXX XXX KXX

37. In the result, the impugned gamendments are struck down
as unconsttutional. The appeal filed by the Corporation and the
Writ Petition (C) No. 20 of 1992 fail and are hereby dismissed.
In Wnit Petition No. 174 of 1995 praver A is granted. Sraver B s
unnecessary and therefore negatived. The parties will bear their
respective costs”,
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(n Mohammad Shujat Ali and Others Vs UOI and Ors etc.etc ( 1975
IS¢ 76), Hon’ble Supreme Court viewed as under:-

“27. 1t is in the light of these principles that we must proceed to
examine the constitutional validity of the Andhra Pradesh Rule;.
The complaint of the petitioners under the head of contention E i
that the Andhra Pradesh Rules make unjust discrimination
hetween graduates|and non-graduates in the matter of promotion
of Supervisors as Assistant Engineers. Now, whether we look at thz
unamended or the amended Andhra Pradesh Rules, it 1s clear thet
oraduate Supervisors are given a preferential treatment over nor.-
graduate Supervisprs, in that two out of every three vacancies
TnnLialiy, and after the amendment, three out of every four vacancy
in the posts of Assistant Engineers are reserved for promoti.on ({f
- graduate Supervisors and only the remaining one vacancies is le 't
1o be filled by promotion of non-graduate Superyiso;s'. Tre
question 1s whether this preferential treatment can be justified on

the basis of any reasonable classification or it is arbitrary and
rrational. The law as it stands today Is clear that the burden s
always on him who attacks the constitutionality of a legislation "¢
show that the classification made by it is unreasonable ard
violative of Articles 14 and 16. Has this burden been discharged b
the petitioners/ apﬁpellants:‘have they shown that the classificatucn
of Supervisors into graduates and non-graduates for the purpose
of promotion as Assistant Engineers is unrelated to the object >f
the Andhra Pradesh Rules, or in other words, it is arbitrary ar.d
unreasonable”

28 Now, there are three decisions of this Court where educatioral
qualifications have been recognised as forming a valid basis for
classification. In State of Mysore v. Narasing Rao, (1968) 1 SCR
407 - (AIR 1968 SC 349: 1968 Lab 1C 360) this Court held that
higher educational qualifications such as success in S.5.L.C.
examination are relevant considerations for fixation of higher pay
scale for tracers who have passed the S.S.L.C.examination and tae
classification of two grades of tracers in Mysore State one or
matriculate tracers with higher pay scale and the other for ncn-
matriculate tracers with lower pay scale, cannot be said to be
violative of Article 14 or 16. So also in Union of India v. Dr. (Mrs.]
S B. Kohli, (1978) 3 SCC 592 : (AIR 1973 SC 811 : 1973 Lab IC
423) a Central Health Service Rule requiring that a Professor in
Orthopaedics must have a post-graduate degree in parucuiar
speciality was upheld on the ground that the classification mede
on the basis of such a requirement was not "without reference to
the objectives sought to be achieved and there can be no quest or
of discrimination”. A very similar question arose in (1974 1 SCC 19
. (AIR 1974 SC 1 : 1974 Lab IC 1) where a rule which provided
that only degree holders in the cadre of Assistant Engineers shall
be entitled to be considered for promotion to the next higher caire
of Executive Engineers and diploma holders shall not be eligible for
such promotion, was challenged as violative of the equal
opportunity clause. This Court repelled the challenge holding taat
‘theugh  personp appointed directly and by promotion were
integrated into a common class of Assistant Engineers, they could,
for the purposes of promotion to the cadre of Executive Engine :rs,
be classified on the basis of educational qualifications” and 'the

1 A 1 16 vy _ O
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to the exclusion of diploma holders” was not obnoxious to th:
fundamental guarantee of equality and equal opportunity. But
from these decisions it cannot be laid down as an invariable rul:
that whenever any| classification is made on the basis of variant
cducational qualifications, such classification must be held to b
valid, rrespective df the nature and purpose of the classification o

the quahty and extent of the differences in the Qducatloncl
qualifications. It must be remembered that "life has relations nct
capable alwavs of division into inflexible compartments”. Th:
moulds. expand and shrink. The test of reasonable classification
has to be applied in each case on its peculiar facts and
circumstances. It may be perfectly legitimate for the administration
to say that having regard to the nature of the functions and duties
attached to the paost, for the purposes of achieving efficiency i
public service. only degree holders in engineering shall be eligibl:

for promotion and
happened in (1974

not diploma or certificate holders. That is what
1 SCC 19: (AIR 1974 SC 1: 1974 Lab IC 1) and

a somewhat similar position also obtained in (1973) 3 SCC 592

(AIR 1973 SC 811
non-graduates are

1973 Lab IC 423), But where graduates ani
both regarded as fit and therefore, eligible for

promotion, it is difficult to see how, consistently with the claim fcr
equal opportumty,‘any differentiation can be made between thers
by laving down a quota of promotion for each and givinz
preferential treatment to graduates over non-graduates in th:
matter of fixation of such quota. The result of fixation of quota ¢f
promotion for cach of the two categories of Supervisors would b2
rhat when a vacancy arises in the post of Assistant Engineer,
which, according tgo the quota is reserved for graduate Supervisors,
non-graduate Supervisor cannot be promoted to that vacancy, eve
if he s senior to all other graduate Supervisors and more suitabl=
than they. His opportunity for promotion would be limited only t>
vacancies available for non-graduate Supervisors. That wouli
clearly amount to denial of equal opportunity to him. When ther:

1s a vacancy carmarked for graduate Supervisors, a non-graduatz
supervisor would be entitled to ask. "l am senior to the graduats
Supervisor who is intended to be promoted. I am more suitablz
than he 1s. It is n(p doubt true that [ am a non-graduate, but my
not being a gr dduqte has not been branded as a disqualification. I
am regarded fit for promotion and, like the graduate Supervisor, |
am equally eligible for being promoted. My technical equipmer t
supplemented by experience is considered adequate fcr
discharging the fumctlons of Assistant Engineer. Then why am !
being denied the opportunity for promotion and the graduate
Supervior is preferred?” There can be no satisfactory answer to this
question. [t must be remembered that many of these non-graduate
Supervisors imight not have been able to obtain degree i
engineering because they came from poorer families and did nct
have the financial resources to pursue degree course i
engineering and not because they lacked the necessary capacity
and intelligence "Chill penury” might have "repressed their nob.e
rage”. It 1s of the lessence of equal opportunity for such persons
with humble und depressing backgrounds that they should have
opportunity, t‘nough experience or selfstudy, to level up with the r
more fortunate colleagues who, by reason of favourabe
cirecumstances. could obtain the benefits of higher education, and
il they prove  themselves fit and more suitable than others., wh
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should they be denied an opportunity to be promoted In a vacancy
on the ground that vacancy belongs 1o Supervisors pOSSESSIT g
higher educational qualifications. As pointed out by Krishna lyer,
J._in (1974) 1 SCQ 19:(AIR 1974 SC 1 : 1974 Lab IC 1) "the soul >f
Art. 16 1s the promotion of the common man's capabilities, ove -
powering —envirorimental adversities and opening up full
opportuniues to develop in. official life without succumbing to Fhe
sophistic argument of the elite that talent is the privilege of the tew
and  they must rule’. To permit discrimination based «n
cducational attainments not obligated by the nature of the dutics

of the higher post is to stifle the social thrust of the equaliy
clause. A rule of promotion which while conceding that non-
graduate Supervisors are also fit to be promoted as Assistait
Engineers, reserves a higher quota of vacancies for promotion fsr
graduate Supervigors as against non-graduate Supervisors wog&.d
clearly be calculated to destroy the guarantee of equal opportunity.
But even so. we do not think we can be persuaded to strike dovn
the Andhra Pradesh Rules in so far as they make differentiation
petween  graduate and non-graduate Supervisors.  Thris
differentiation is not something brought about for the first time >y
the Andhra Praciesh Rules. It has always been there in tie
Engincering Services of the Hyderabad and the Andhra States. Tae
graduate Supervié};ors have always been treated as a distinct and
separate class from non-graduate Supervisors both under tre
Hyderabad Rules as well as the Andhra Rules and they have never
been integrated into one class. Under the Hyderabad Rules the pay
scale of graduate |Supervisors was Rs. 176-300, while that of ncn-
oraduate Supcrvisors was Rs. 140-300 and similarly, under tae
Andhra Rules the pay scale of non-graduate Supervisors was Fis.
100-2350, but graduate Supervisors were started in this pay scalde
“at the stage of Rs. 150/-so that their pay-scale was Rs. 150-2:0.
Graduate Supervisors and non-graduate Supervisors were a.so
treated differently for the purpose of promotion under both sets of
Rules In fact, under the Andhra Rules a different nomenclature >f
Junjor Engincers was given to graduate Supervisors. The saine
differentiation into two classes also persisted in the reorganised
State of Andhra Pradesh. The pay-scale of Junior Engineers was
always different from that of non-graduate Supervisors and for the
purpose of promotion, the two categories of Supervisors were kept
distinct and apart under the Andhra Rules even after the
appointed dav. The common gradation list of Supervisors finelly

\,7'}\ approved by the Government of India also consisted of two parts
';\\ one part relating to Junior Engineers and the other part relating to
~ > P . . ) -

2\ non-graduate Supervisors. The two categories of Supervisors wre

thus never fused into one class and no question of
unconstitutional . discrimination could arise by reason of
- differential treatment being given to them. Contention E canrot,
therefore, prevail and must be rejected.”

.. Abdul Basheer and|/Others Vs. K.K.Karunakaran and Others (1¢ 89
Supp (2) SCC 344, it is viewed that ordinarily it 1s for the Governmen . to

cecide upon the considerations which in its judgments should underline

policy to be ‘l‘ormiulated by it. But if the considerations are such as
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sroved to be of no relevance to the object of the measure framed by the
|

Government, 1t 1s ziﬁlweiys open to the court to strike down the
i

differentation as being violative of Articles 14 and 16 of the Consutuuon.

aras 13 to 15 of the judgment read as under:-

“13. [t seems to us that the history of the evolution of the Kerala
Excise and Prohibition Subordinate Service has shown no
untformity c‘ithe%r in approach or in object. The history has veried
with  the circumstances prevailing before and ' after the
reorganisation of the State on 1 November, 1956. Originally vhcr‘:
more emphasis iwas laid on the induction of graduates the rat o of
graduate tv nonkgraduate officers was maintained at 3: 1. But ‘rom:
9 September. 1974 the ratio was changed inversely to 1 © 3. Mor;'
nor-graduates were now inducted into the Service. The trenc
shews, if anvthing, that it ran in favour of absorbing more non-
graduates. The conditions pertaining to the service, and respecting
which the constitution of the service varied from time to tme
showed fluctuations. A consistent or coherent policy in fquyr o1
graduates was qbsent. This is not a case where the cadre of offizers
was kept in two separate divisions. It was a single cadre they were
all equal moembers of it. There is no evidence that gradiate
Preventive  Officers  enjoyed higher pay than non—graduaz:@.
Preventive Officers, The High Court has noted that the naturs of
the duties of Preventive Officers whether graduate or nor-graduate
was ident:ical, and both were put to field work. Non gradnate
Preventive Officers were regarded as competent as graduate
Preventive 'I)ffihers. There is no evidence of any special
responsibility being vested in graduate Preventive Officers. Cnce
thev were pmmq‘)ted as Excise Inspectors there was no distincion
between graduate and nor-graduate Excise Inspectors.

14. In our opinion the learned Single Judge as well as the Division
Bench are right in holding that the prescription of a ratio dividing
the quota o promotion between graduate Preventive Officers and
non-graduaste Preventive Officers is invalid on the ground thet it
violates Aris. 14 and 16 of the Constitution.

15. The other contention raised before the High Court, namely ‘hat
the ratio 1: 3 between graduates and non-graduates is supportable
on the ground that the recognition of graduation is recognition of
mert, and that more merit in the post of Excise Inspectors weuld
be conducive to petter administrative efficiency, is shortly dispcsed
of. Ordinarily, it is for the Government to decide upon the
considerations which in its judgment, should underline a polic’ to
be formulated by it. But if the considerations are such as prov: to
be of no I‘C'lc*vafpce to the object of the measure framed by the
Government it is always open to the Court to strike down the
differentuation gs being violative of Arts., 14 and 16 of the
Constitution. In|the present case, we have already commented on
the circumstande that the conditions of employment and the
ncidents of service recognise no distinction between graduate and
non-graduate Officers and that for all material purposes they are

effectively treated as equivalent. Accordingly, this contention must
also be rejecred”.
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rs s been noted hereinabove, in the present case, many members Ci
applicant’s association, i.‘F. regular employees of BSNL- at or above JTOs,

JAC and eguivalent levels and below MT level joined service as Junior

Telccom Officer (JTO) 0 ;Departmem of Telecom between 1984 to 1997
At the relevant tume, the pducational qualification In terms of RRs for th=
posi of JTO was:

f1) B.sc. i;with mathematics and physics with 60%

marksi

1 OR
[11) Bacheloﬂ of Engineering (B.E.)

The persons appomtedi as JTO in DoT with either of the above

gquulificationn had the same duties and responsibilities with same status

and pay scale and were interpolated in the common seniority st
irrespective of their quaiiﬁcation They were to progress in their carecr
withh promotional avenues as SDE, JTS and STS etc. In terms of OU
No 100-61/2004-Pers.1/308 dated 18.01.2007 {Annexure R-1) issued tv
BSNL, cach vear the BSNL Management was  to decide about the tot:l

number of 8TS posts tolbe filled up from feeder cadre executives as wel

as lrom Management Trainees (both, internal as well as External). 50% of

the total STS posts carmarked for filling up in any year were to be filled
up by Senn)mty~cmn‘fithess from amongst the feeder cadre executiv:s
and rest 50% by management trainees (with 50% reserved for Interral

Exccutives and remaining 50% for External candidates), as per BSIL

i")

s 1o be notified. Para (x) of said OM reads as under:-

“Induction of Mapnagement Trainees: - Each year, the BSNL
‘Management will decide about the total number of STS posts
to be filled up from feeder cadre executives, as well as from
Management Trajnees (both, Internal as well as External).
Fifty percent 50% of the total STS posts earmarked for filling
up in any vear be filled up by seniority-cum-fitness from
amongst the feeder cadre executives and rest 30% by
management (rainees ( with 50% reserved for Internal
Executives and remaining 50% for External candidates), as
per BSNL RRs |(to be notified). Thus, the induction of
Managemeni Traihees will be corresponding to STS level posts
in the ratio of 50:?5:25 through Departmental promotion,
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LDCE with internal candidates and Direct Recruits

respectively.” ;

Apparently in the aforementioned OM, it was no where suggested thit
mternal executives were to be further classified on the basis of age hmut

and cducational qualiﬁﬁ‘:ation for the purpose of their induction s

Management Trainee. Even Rule 7 of RRs of MT dated 1.09.2009 also

H

provided for induction oif internal candidates ( all regular employees of

BSNL -at or above JT()sir JAO and equivalent level) as MT against 50% of
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G 7. In order to ensure qualify talent for the posts, management
reserves the right to specify minimum qualifying marks for
selection at any stage (mentioned from 9.1. t0 9.5) ata later date.

No 400-106/ 2007-Pers.1 (Pt}

Howcever, with stipulation of age limit and educational qualification
mentioned in the gchedule and Annexure A to Schedule to said RRs, the
members of applicant’s association were practically debarred from being,
inducted as Management Trainee in BSNL. In other words. the JTO/JAC
otc. who formed common cate.gory, irrespective of the educationel
qualification they possessed at the time of their initial appointment in
DoT. were divided in sub-classes. Wings of the JTOs who possessed B.S:
with Physics and Mathematics with 60% marks and treated together Wit
those who possesscd the degree of Bachelor 1n engineering (BE), weie
irimimed at a stage when they were struggling in carcer advancement ¢
qccount of formation of BSNL and transfer of their services tO sad
organization. The  provisions vof column 6 and 12 have shunned ard
shelved the career progress of the applicants not only vis-a-vis JTOs
who joined DoT and BSNL with qualification of Bachelor degree n
eneineering  but  also in comparison 1o those who joined BSNL
much after them and others who were absorbed in MTNL. As has been
noted hereinabove, those JTOs and equal level who were absorbed in
MTNL are eligible for induction as Senior Management trainee with he
qualification of B.Sc (Ist class). The shelving of promotional opporturnity
of the applicants in comparison to their colleagues who joined the
s¢vices of DoT and BSNL with graduation degree in different discipl ne.

junior and those joined MTNL, may not be disregarded merely by saring

that BSNL RRs-2009 have been framed keeping in view the requirement

of the organization and with the intention of getting the best manager for

-



(WS
[N

OA777 and 77872010

the organization at the middle level thrdugh fast track promotion for

achi=ving the business goals in the changing business scenario.

1. Albeit, Court may not prescribe the qualification for recruitment to
a post in anv organization, the applicants do have opportunity fcr

sromotion to the post of STS to which Management Trainee are als>

promoted nevertheless, it needs to be eﬁamined as to how they arz

considered ineligible for induction as MT,}i,e. one of the feeder grade t>

the post of STS

12, Besides the induction of internal andidates as MT in BSNL 13
subjected to mode of selection process pfiescribed in Rule 9 of MTRR3z
20049. Thus. only such candidates th get through such selection
process would be inducted as MT. It ajlso appears bizarre that th?
executives with graduation degree (B.Sc with Physics and Mathematic s
with 60% marks ) are not consider?*ed good enough to D
inducted as MT. buL‘ are considered suita«jble to hold the post for which
the MT constitute feeder category. While prescribing the maximum ag:
limit for induction as MT, the fact of formation of BSNL on 1.10.2000 anc

stagration of the applicants for quite long time should have been taker.
care ol

i3, The inducuon of talent ‘at middle level with stipulation ¢

J

maximum age limit of 36 years and the qualification mentioned ir
Anncxure A to Schedule to MTRRs may prove to be indirect induction o’

subdied talens unable to get induction as external candidate. as the
C\

%, \md\unum age limit for the post of JTO 1§ 27 vears and with the perioc

2lonsumed in selection process. a fresh JTO may be able to join the
service at the age of 29 years and with requirement of 4 vears experience
to become eligible for induction as MT, he may become eligible for the

grade at the age of 3734 years. In this way. only limited number of
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candidates may attain eligibility to get induction against proportionally

large number of posts i.e. 50% of total numbér of posts in the grade.

14, All these factors need to be looked aé énd addressed to by the
respondents, as in view of the judgment oﬂj Hon’ble Supreme Court in
P.U.Joshi and Ors Vs. Accountant Gené;ral, Ahmedabad' and Ors
i 2003 (2)SCC 632), 1t 1s not for the Statuﬁiory Tribunal at any rate to
direct the Government to have a particulalr method of recruitment or
eligibility criteria or avenues of promotion or iimpose itself by substituting
its views for that of the State. In terms of the said judgment, it is well
open and within the competence of the State@ to change the rules relating
L.

to a service and alter or amend any vary byi addition, subtraction of the
qualilications, eligibility criteria and other conditions of service including
avenues of prornoton, from time to time, as t?he administrative -exigencies
mayv need or necessitate.

15 In the circumstances, OA is disposed of with direction to
respondents to consider the various grounds raised by the applicants
noted hereinabove and take a fr¢sh viewi regarding the educational

qualification and maximum age limit prescribed for induction as MT in

BSNL in terms of MTRRs-2009. While doing so, respondents would also
keep in view the judgments of Hon’b}e Supreme Court quoted
hereinabove. Outcome of such examination"} would be communicated to
the applicants by way of speaking order.

The induction of applicants as MT aéainst, 50% internal quota in

BSNI would remain subject to outcome of the decision to be taken by the
pree Copy UR 22 of CAT

respondents. (Prooadure Rules)
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